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the enclosed handout was used as the basis for our discussion.
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QUOTES FROM STATE DECISIONS

"We find that the FCC has claimed jurisdiction over this traffic and will ultimately adopt a

final rule on this matter...Accordingly, we find that the parties should continue to operate

under the terms of their current contract until the FCC issues its final ruling on whether

ISP-bound traftic should be defined as local and whether reciprocal compensation is due

tor this traffic." Florida Order at 5.

"In view of the FCC's practical negation of the legal and analytic basis of our October

Order, we see no logical alternative to vacating the Order [which had required reciprocal

compensation] in response to the Motion tor Modification... UnsatisfYing as it may be to

say so, all that remains is a now-unresolved dispute [as to how ISP bound traffic should be

compensated] ... [0 ]ur findings ... [in the earlier order] applied to all interconnection

agreements; and now a corresponding but converse understanding based on the instant

Order appears warranted. In fact as far as reciprocal compensation payments not made to

MCI WorldCom or other CLECs as of February 26, 1999 are concerned, no currently

etlective Department order categorically requires Bell Atlantic to pay, in some way, tor

handling CLECs' ISP-bound traffic .. .This arrangement is reasonable tor the nonce, i.e.,

until the dispute is settled." Massachusetts Order at 25-28.

"Ultimately, the FCC should exercise is primary jurisdiction to decide the appropriate

amount of reciprocal compensation, ifany, tllat should be paid tor ISP-bound traffic. Until

the FCC makes that decision, the Commission will not attempt to determine the amount

of compensation that should be paid." Missouri Order at 2-3.



"ISP-bound traffic, as determined by the FCC, is interstate in character, and therefore, in

the Board's view, is not entitled to reciprocal compensation ...We expect that GNI will be

compensated by its end user customers and/or by ISPs themselves for the ISP-bound

traffic which it carries." New Jersey Order at II.

"Based upon the evidence betore it, the positions advocated by the parties, and the

Declaratory Ruling of the FCC, the Commission finds that reciprocal compensation should

not apply to ISP-bound traffic. The FCC in its Declaratory Ruling concluded that ISP

bound traffic is non-local interstate traffic and clearly left the determination of whether to

impose reciprocal compensation obligations in an arbitration proceeding to the state

commissions. [citations omitted]. This Commission concludes that ISP-bound traffic is

not subject to reciprocal compensation." South Carolina Order at 64.
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BEFORE THE fLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of ICG Telecom
Group, Inc. for arbitraLion of
unresolved issues in
inLerconnec:ion negotiations
with BellSout:h
Telecommunications, Inc.

DOCK~T NO. 990691-TP
ORDER NO. ~SC-OO-0128-:0F-TP

ISSUED: January 14, 2000

The following Commissioners participated in the disposition of
this matter:

J. TERRY DEASON
SUSAN F. CLARK

E. LEON JACOBS, JR .

.ll,.PPEARANCES i

A. Langley Kitchings, Esquire, Michael P. Goggin, Esquire,
Edwin E. Edenfield, Jr., Esquire, 4300 Southern Bell Center,
675 West Peachtree Street, Nor~heast, Atlanta, Georgia 30375
OOOL
On behalf of Bel1South Telecommunications, Inc.

Joseph McGlothlin, Esquire, Vicki Gordon Kaufman. ~squire,

Albert H. Kramer, Esquire, Jacob S. Farber, Esqtl.ire~· 117
Gadsden Street, Tallahassee, Florida 32301.
On behalf of rCG Telecom Gr9u~

C. Lee Fordham, Esquire, 2540 Shumard Oak Boulevard,
Tallahassee, Florida 32399-0870.
On behalf of the Florida Public Service Commission

OOCUr-'i:'~T /'i'..:OJ:::::: -CATE

00625 JAN It. g
r-, ~"' _:.: -:\~:"'; .. /;' ~;:C(\T1SG
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ORDER NO. PSC-OO-0128-fOF-TP
DOCKET NO. 990691-TP
PAGE 5

prospective compensation would serve the public interest. (rCC 99
38, i28) To this end, the FCC has issued a Notice of !?roposed
Rulemaking/ seeking comments on two proposals for a rule. In the
meantime, they have left it t.o state commissions to determine
whether reciprocal compensation is due for this traffic.

We find that. the fCC has claimed jurisdiction aver this
traffic and will ultimat.ely adopt a final rule on this matter.

We emphasize that the Commi~sion's decision to
treat ISPs as end users for access charge
purposes and, hence, to treat ISP-bound
traffic as local l does not affect the
Commission's ability to exercise jurisdiction
over such traffic. FCC 99-38, i16

further l as mentioned earlier, the FCC intends to adopt a final
rule to govern int.er-carrier compensa~ion for ISP-bound traffic.
Therefore/ any decision we make would only be an interim decision.
For that reason, in the MediaOne and BellSouth arbitra.tion in
Docket No. 990149 1 we ruled that the parties should continue to
operate under their current contract pending a decision by the ~CC.

We still believe this approach to be reasonable under the facts of
this case and in view of the uncerta.inty over this issue. Any
decision we might make would, presumablYI be preempted if it is not
consistent with the fCCls final rule. Accordingly/ we find that
bhe parties should continue to operate under the te~s of their
current contract until the fCC issues its final ruling on whether
ISP-bound traffic should be defined as loca.l and whether reciprocal
compensation is due for this traffic.

III. RACKET SWITCHING CAPABILITIES

This issue does not address whether BellSouth will provide the
packet-switching capabilities that !eG has requested, but ~hether

these capabilities will be provided as UNEs. According to 47
C.F.R. Section 51(f), ?ricing of Elements, certain pricing rules
apply to UNEs, interconnection, and methods of obtaining access to
unbundled elements, including physical collocation and virtual
collocation. Specifically, FCC Rule 47 C.F.R. Section 51.503(b)
reads:

An incumbent LEC's rates for each element it
offers shall comply with the rate structure
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DEPARTMENT OF
TELECOMMUNICATIONS AND ENERGY

May 19, 1999

D.T.E.97-116·C

Complaint of Mel WorldCom. IIlC. a~cunst New England Telephone and Telegraph Company
d/b/a Bell Atlantic-Massachusetts for breach of interconnection teems entered into under Sections
251 and 252 ofth~Telecommunica(ions Act of 1996

APPEARANCES: Alan u. Mandl, Esq.
Otlenberg. Dunkless. Mandl & Mandl
260 Franklin Street
Boston. MA 02110

-and-
Hope Barbulescu. Esq.
Mel Telecommuniea1ions Corporation
5 International Drive
Rye Brook. NY 10573

FOR: Mel WORLDCOM. INC
Petitioner

Bruce P Beausejour, E.sq.
18S f-ranklln Street

Boston, ~A 02110
-and-

Robert N. Werlin, Esq.
Keegan. Werlin & Pabian
2 \ Custom House Street
Boston, MA 02110

FOR: BELL ATLANTlC-MASSACKlSETTS
Respondent



that such an oblipion arises betwccn MCI WoridCom and Bell Atlantic. Although Mel

Order. we see no lo&ica1 alternative to vacating that Order in response to the Motion for

WorldCom and Bell Atlantic may still disagree about reciprocal compensation obligations

Page 25D.T.E.97-116-C

Unless and lDIlil some future investi2ation of a complaint. if one is filed. concerning the

The FCC s use of the word "equitable" IS ambiguous It 1S not clear what equitable
powers a regulatory agency could. in any event. claim to exercise. as It acts under a
statutory grant. The FCC's observation WilS eVidently intenced to cushion th..:
jurisdictional blow. but all it d~s IS muddle the message, ilS Commissioner Powell has
observed. Internet Traffic Order, Concurrence of Comrrussloner Powell. text at n. 1

The par1les to this docket have diligently provlc.ed :he Departmen: ~llh other states'
deCIsions on reciprocal compensation rendered since Internet Traffic Order was issued.
We have reviewed those filings. Other state commissions cOT'.s\dere<i the effects of the
FCC's Nling on lht!ir situations. on the lnlerconnecllon agreements before them. and on
~mor decisions rendered. We have before us only our own Oc~oberOrder and the
intercoMectlon agreement construed by that Order. Useful as It has been to know what
other states have made of the FCC's ruling. it IS equally useful to reca\1 Commissioner
Powell's observation abcut the effects of that ruling: "Furthermore, having reviewed a
number of the state decisions in this area.. t am persuaded that the underlying facts,
analyt1cal undefl)iMings and applicable law vary enonnously from state to state."
~et Traffic Order. Concurrence of COmr."llssioner Powell. page 2

Slate ~conU'acnw principles or oUler legal or equitable16 consid.~rations." Internet Traffic

Order at 127. our Order stood s1u.ar~ly. aprtssly, and aClusivt/y on a "[WO call W premise.

That foundation has crumbled. 27 There is no alternauve or supplemental fLOding in our

October 1998 Order to rely on in mandating cominued reciprocal compensa~ion for ISP·bound

U'affic. In view of the FCC's practical negation of the legal and a.naIytic basis of our October

Modification. We hereby vacate Mg WorldCom. D.T.E. 97-116.

instant interconnection a&feeJneDt determines a different basis for such payments. there

presently is 00 Depanmeru order of continuing effect or validity in support of the proposition
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under their icterconnection agreement. there is-post February 26. 1999-no valid and effective

D,T.E. order still in place to resolve their dispute. Ua.satisfyin., as it may be to say so. aU t1W

remains is a now-unresolved dispute.

The consequences may be adverse for enrerprises that acted aggressively in reliance on

the nullified and aow-vaC3~Department decision in MCl WorldCom's favor (ignoring the

Department's express warn.in&s that its decision could be cbanged by FCC findings). But no

amount of wishful thinking C&Q our jwtify cliacing to a vitiated decision; nor can it empower

the Department to countermaDd what the FCC bas determined. The attempt of some panies

and COQUJW1ters to base their argumenu on the vague tenus of Paragraph 27 of Internet

Traffic Ord;r is futile. If that paracrapb has any effective meaniDS (I matter open to doubt.

giVeD the FCC's refereoce to its pending nl1emWn&). then surely it is that only those pre-26

February decisions by state commissions founded. not on a '"two call" jurisdictional theory.

but rather on state contract law or some"other legal or equitable considc:rations" might y~t

remain viable-at any rate, "depending on the bases of those deciSIons· and, of course.

"pending the completion of the rulemaking ~ the FCC initiated. Internet Traffic Ord~ at 1 27

It seems patent that the FCC had In mind stale cecisions already. or yet to be. taken2l ·-a.nd that

only to the extent such decisions rniglu flt thiS vague cnterion. The Deparunent's October

The FCC's wording ("any determmation a state commission has made, or may make in
the future"), Internet Traffic Order at' 24, must be read in light of the only plausible.
saving grounds for such state determinations set out by the FCC in 127 (state decisions
taken. befo~ or after February 26, that rest on "contractual principles or oth~ I~al or
equitable considerations"). State decisions whose cc~clusions "are based on a finding
that this (ISP-bound] traffic terminates at an IS? server," uL are in another category,
however And our October Order falls into this laner group.

. __._--_.._._------------



D.TE. 97·116 at 14. However, Bell Atlantic has acted. slnc: the October Order. on the

of that Order must. si.ace the issuance of Internet Traffic Ordg:. be doubted. Met WorldCom.

Idjudicaled oaly the Bell Atlantic-Mel WorldCom dispute. it professed to have broader

Page 27D.T.E.97·116-e

n We do not. at thiS point, hazard a Judgment whether such an alternative basis ex.ists in the
Bell Atlantic-MCI WorldCom interconnectIon agreement before us. If such a basis can
be convineinily shown. then it would not be the Department's role to save contraCting
parties from later-regretted commercial judgments See Complaint Qf A-R Cable
S~rvicesJ Ins .• D.T.E. 98-52. at 5 n i (1998)

warranted. In fact. as far as reciprocal compensatlon payments r.ot m;lde to MCI WorldCom

Pending, bowever, such a renewaJ of the complaint and ultimate resolution of the

How useful such a renewal might be is Dot predictable. We suggest a perhaps more

Order was not so based-with the rcsuJt that. were that Order Dot vacated. it would float.

untethered. in a jurisdictional void. Mel WorJdCom may cboose to renew its complaint upon

some claim that Massachuseru contract law "or ocher legal or equitable considerations" give

rise to mutual oblig2tion on its and Bell Atlantic's parts to pay reciprocal compensation for

and now a corresponding but converse undersl.411ding based on the instant Order appears

JSP·bound craffic. even despite che FCC's jurisdictional pronouncement. Z9

understanding that our findings lIt Mel WorldCom applied to all interconnectlon agreements;

promisiq course below.

implication (see Section IV of the October Order); and so. the suggested. broader applicability

matter, Bell Atlantic's Motion for Modification of March 2, 1999 is granted, in that the

DeparaneDl's Order in Mel WorldCom. D.T.E. 97-116. is vacated. Although that Order
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or other CLECs as of Febnwy 26, 1999 are con~rned.)O no currently effective Departmenc

order categorically requires Bell AtWttic to pay. in some way, for handling CLEes' lSP-bound

traffic. Bell Atlantic has proposed making payments under i1S interconnection agreements at a

ratio noe in excess of 2: 1( terminaong-to-<lriginating traffic)]l This arrangement is reasonable

for the nonce, i.e.• until the dispute is settled.

Reciproea.l compensation aced not be paid for tennioatini ISP-bound traffic (on the

grounds that it is local traffic), beginning witb (and including payments chat were not disbursed

as of) February 26. 1999. Yet it still apput's there were and may still be costs incurred by

30

)1

This finding partly addresses R.NJ(·s Motion for Clarification. Bell Atlantic's Motion for
Modification ofour October Order intimates that ~iprocaJ compensation payments
made for ISP-bound ttatfic before February 26. 1999 were never truly due and owing
under the intcreonnec:tiOll agreement. Bell Atlantic Dotes that ""then: is no severable
'local' component o(an Internet call but such traffic is now, and always has be~lI.

intenwe traffic.... Internet-bound calls are not eligible for 'local' reciprocal
compensation under SA-MA's Interconnection agreemen1S, and CLECs have received
substantial compensation to which they are not entitled under lhose agreements." Bell
Atfantic's Motion for Modification. at 10 Dcspite Bell Atlantlc's intimatIon. the
question of refund is not before us. and so we take no position on the status of payments
made by Bell Atlantic for reciprocal compensatIon for ISP-bound trafflc pnor to February
26, 1999. To do so now would be prerr.ature-assuming thaI OT.E. even has Jurisdiction
over the question of refunds and consldenng the InstructIons below as to negotiatIons.
mediation. and. if it must come to that. ar'tJltratlon But we shall not requIre Bell AtlantIC
to make (i.e .• to disburse) any payments :..'1at ·... ere not mace as afthat dat('. See text
immediately infra.

In the current absence of a precIse means to separate ISP-bound traffic from other traffic.
we believe thal Bell Atlantic's 2: l ratio as a proxy 1$ generous to the point of likely
in.:luding some ISP-bound traffic. However. t!1lS 2: 1 proxy IS rather like a rebutUble
presumption. allowing any carner to demonstrate adduce evidence In negotiations, or
ultimately arbitralion, that its terminating traITtc IS not ISP-bound.. even If it is in excess
of the 2: I proxy. Where disputes anse, however. the disputants are well advised to work
the matters out between themselves. rather tt":a."l nr.~ging them to this forum after less
than-thorough negotIations.
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16/9~'o. clarifying arbitration order

STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a Session of the Public Service

In the Matter of the Petition of Birch )

Telecom of Missouri, Inc. for Arbltr:ation

-
http://www.ecodev.state.mo.u.sIpsc/orders/04068278hun

Com
hel
at
.l.t.s

eff
in
Je!:
Cit
on
the
6'::J
day
of
Apr:
::'99

of the Rates, Terms, Conditions and Related) Case No. TO-98-278

Arrangements for Interconnectlon with )

Southwestern Bell Telephone Company.

ORDER CLARIFYING ARBITRATION ORDER

On April 23, 1998, the Comrnisslon issued an Arbltr:a,::.or. Order oe2::-:';:-:
an effectlve date of April 24. The Ar:bltratlOr. Order resulted fror.-, c
petit~on filed with the CommlSSlon by 31~ch Telecom of ~lSSOU~l, :nc.
':8::-rc~\, asklng that the COrnrnl.SSlor. arbltrate :e:I":"'.s :>: C:.

l:-.ter::onnectlon agreement between 8l[c~ and 30ut~.weste!::-. Se~ ~

:elephone Company (SWBT).

The only lssue presented fer arbitra::.on was whether calls made wlth:.n
:ne sa:r:e ':"oca~ ca':'li:1g scope to a:-: ::nternet. SerVlce P:-ov:.der ,:sr; a~~

local In na':~::-e and subJect ':0 the pay~ent of reclprocal ~ompensat:.cn.

':"ne =:::~.lss:.on's lnb:.:::-atlon :J::-der ::::::e5 r.-,al<e a ::':-la':' de:::"s:'2::

: :".e
- .
:ec:er3~



5<::cal..:se ::: t:'e cOi.t.:.nulng dispute between the FartleS, the ':::::::nrn.:.ss:=~
T k ::::-_1 C':

i: : r.csthat ... l S n e c e s s a r y ~ 0 c :.. a r 1 f ./ :.. t s F C) S l t :.. 0 n . .. e
Sec:"aratory RI..::":..~g l~ CC JacKet No. ?6-?B determlned that calls :nade
·..... :.thlD the same :"ocal cal:":..ng sccpe to a!". Interr:et SerVlce ?I':::>'llGe:
are ~ore :..~'.:.eI's'.:.a'.:.e than :"oca:" ... , :-,ature. That r~:"ing calls
-~ '-': t:? S :. :- :.:: ~:-. e :::::T'~"":: : 5 5 :. ::) n' s ::" _~ ~ :... :'"'.:; '=-~. a ": ..- . \ ~ .-- : a ~ : s s ~. c c. ~ cj :: e ':~':-::;: e :. s .3 ~ ..-. ----

: -;) - . -'

http://www.ecodev.state.mo.uslpsclordersl04068278.htrn

On April 30, 1998, in response to the Commission's Arbitrat-'.on Order
of Aprll 23, SWBT filed an Appl.:..cation :or Reheanog. The Cor:-.ITll.ss:,,::-::
1ssued an order 0:1 March 9, 1999, denying SWBT's applicatl2-:"'. --y
rehearing. In that order the Co:nmission stated that "g-'.ve:1 the :a=
that the FCC has now resolved tr.e lssue :..n dispute betwee:. :~.:::

parties, there is no longer any need :or thls Comrnlss:..on to a:::icress
tr.at matter." The Comrnlssion belleved that its March 9 order we,,:".:::
resolve the dispute between SWST and 3lr-ch. That was :10: the case.

On March 8, Birch filed a Compllance Filing and Motion fer
Clarification. Subsequent to the Commission's order denylng SWBT' 5

application for rehearing, on March 12, Blrch fi::'ed a supplemer.t t2
lts motion for clarification. Sirch argues that, while the FCC ~,~

determine that calls to Internet Service Providers, when exc:--.ar.c;o.::
betweer. two carriers within the same local calling ar-ea In a state,
are p~lmar-lly subject to :he FCC' 5 JUr-:"Sdlct:..on, the fCC dlj
determ:..ne the amount of compensation that should be pald between
carrlers for the handling of those ca:"ls. The FCC also d:d net
overturn prior state declslons In arbitr-atlon cases that wo~ld reqU1I'':::
tr.at s ....lch compensatlon be paid. Birch suggests that the Comm:..ss:er.' s
Apr:l 23, :998 arbitratlon order requires that SWBT and Blrch ccn'.:.:n~0

to pay reclprocal compensatlon :or ISP bsund trafflc as ; +' ~he'; "y.c

:oca: calls unt:..l the FCC finally dec:..des the amount of co~pe~sat:-~

that s~.2..::"d be pald for those calls. 0:-. March 22, 1999, S"t/S':" :::"e:.:
~espc~se to Blrch's Motlon for Clari:ica~lo~ :..~ w~:..c~ :..t asse~te~ t::~'

t.":e Corrm:..ss:..on's orde!:s required that :-.0 reciproc::.:' co:npe,.sa':::~. 
~a:..d :2:- suc~ calls.

On February 26, 1999, the FCC ~eleased a Declaratory Ru'::'ing In CC
Docket No. 96-98. That rullng declc.red that traffic deliverec t::l an
ISP is primarily interstate 1:-: cha.rac~er, thus falling '",it:un t:;.:::
primary Jurisdiction of the FCC. ':"r.e FCC did not, however, deteI'm1:"'.".'
·..... hat, If any, reciprocal compensation should be paid for cal:'s
I:1ternet Service Providers and instead issued a notice of propose~

rule~aking to deal wlth that issue.

Communications Commission (FCC) regarding the nature of tha t t ra f f ic.
The Commission's order did provide that until the FCC made a ruling on
that issue, Birch and SWBT were to compensate each other for traffic
to ISPs "in the same manner that local calls to non-ISP end users are
compensated, subject to a true-up following the Federal Communication
Commission's determination on the issue if it becomes possible to
implement a Commission approved tracking plan in the interim."

i/6/99 o. ,;Iarifying arbitration order
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the appropriate amount of recip~oca1 compensation, if any, that sho~1d

be paid for ISP-bound traffic. Cr.tll·the FCC makes that decision, the
Commission will not attempt to determine the amount of compensation
that should be paid. Because the appropriate amount of compensation
has not yet been determined, the parties will not be required to pay
reciprocal compensation for ISP-bound traffic at this time.
Nevertheless, it would be inappropriate to order that no compensation
be allowed to accrue until the FCC issues its rule. The parties wi:1
be directed to continue to tracK traffic to ISPs as they have been
d01ng under the Internet Service P:ovider Traffic Tracking Agreeme~t

that was flled with the Commission on June 11, 1998. After the F:C
makes lts final determination on the issue of compensation, the
part1es will be subject to a t.:-ue-up to determine what, If a:-.:,,:,
compensation should be paid for the ~SP-bound traffic that is meas~re~

up to that tlme.

IT IS THEREFORE ORDERED:

, That Southwestern Bell Telephone Company and Birch Telecon c:
Mlssourl, Inc. are relieved of any obligation to immediate~y

compensate each other for traffic to Ir.ternet SerVlce Providers Wlt~lr.

a local call1ng scope that was lmposed by the CommlsS1on's Arblt~atlc~

Order 0: April 23, 1998.

2. That Southwestern Bell Telephone Company and Birch Telecom of
Missouri, Inc. shall continue to track :raffic to Internet Serv.l.ce
Providers within a local calling scope as they have been doing under
the Internet Service Provider Traffic Tracking Agreement that was
filed with the Commisslon or. June 11, 1998.

3. That Southwestern Bell Telephone Company and Birch Te:ecom c:
Missouri, Inc. are subJect to a true-up to determine the amount _ ..
comper.satlon that shall be pa.l.d for the ISP-bound t:::a:f.l.c tr-.at 1S

measured pursuant to the Internet Service Provider Trafflc irackln::;
Agreement up to the time that :he FCC dete~mines the lssue 0f
compensat1on for that traffic.

4. T~at t~lS order shall become effect.l.ve on April 16,

of~

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

~ - .-....- :.. :-. ......



5



II
I
I

-
-
t


I
f

I

•STATE OF NEW JERSEY
400,t! 0/P"blic UtI/IIi"

,...c; c_
/II ", /IIJ "'11

rN THE MAITER. OF THE PETITION OF ) TEl ECQMMUNlCADQNS
GLOBAL NAPS INC. FOR ARBlTRAnON OF )
INTERCONNECTION IlATES, TERMS, ) DEC1SIQN A.N'D ORDER
CONDJnONS AND RllATEO ARRANGEMENTS)
wtTH BELL An.AN11C·NEW JERSEY, INC. )
PURSUANT TO SECTION 2S2(b) OF THE )
TeLECOMMUNlCAnONS ACT OF ]996 ) DOCKET NO. 1091010426

(SEaVICE UST ATTACHED)

BY 1HE BOAR.D:

Thi.Order memorializes fiDaI acuon taken by the New Jmcy~ o(Public
Utiliriu (Boud)'in the ubimoD requested by Globll NAPs. Inc. (ONI) by)cner*'ed June 30,
1991, and will resolve all o\llStaDdine and unresolved issues in ONI's iD1eftozmectioD dispute
with BeU Atlantic·New Jersey, Inc. (BA·NJ).

PROCEDUllAL KJSTORY

On JIl1\IIrY 26, 1991, ONI requested IntercoMeetion and network eJemcuts from
BA·NJ pursuant to ICCaoD 251 ofd\e TelecornmunicltioDS Act of 1996. fJ,.. 104-\G4, \ 10 Stat.
56. eodified in suttered sections of 47l.l..S..C. §lSI C% KQ. (hereinafter. the Act). Durina the
period from 1he 135· '0 the 1~ day after receipt of an intCTcoMection request.. the carrier or
any othct party to tbI neaotiltion may petition the Sute commission to arbitrMC any outstanding
ISSUes. T'he State commission is required '0 resolve eath issue 5et forth in any such proceeding
"not later thin ~ D;lontbs after the date on wNcl1 the local exchange WTier received N
(intertoMectionj request WIder \.his section." 47~. 1252(b)(4)(C).

By Jetter dated June 30, 1991 and punuant to section 252(b)(1) of the Act. GN1
filed with the Board of Public Utilities (Board) & Petition for Arbitration of lnmCOMCClion
Rates. Terms and Conditions and Rcliled Relief. ONI essentially $Ouch' affirmation through the
ubitntion process that it was entitled to opt into 11\ intcKOMcction acreement previously
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NJ to interpret. Beeau.se of ONI's rilht to MFN an existing inretto~tion laTeerr.bt. we f.ll::i.D
that it is appropriate to apply to ONl and BA-NJ the rates and terms in the existing ~FS
apeemern which ONt desires to MFN with respect to rcciprocat comJ)CnsatiOft obli,ations for
traffic which 11 tNJy local. ISP-bound traffic:, IS detennincd by the FCC. is inlCl'Stale in
clwacter. 1Jlc:t. therefore. in the Board's view, is not entitled to reciprocaJ eompensafion. AU
other local tratn~ carried by ONI shall be subject to reciprocal compensation It the Oe&0tiated
rates in the MFS intertOMcction Ilrftment, that is SO.009 for local traffic delivere4 to a tandem
switch and SO.001 for local caHt deli\'ered to an end office.

We n:pect that ONI will be compensated by ill end user customers and/or by ISPs
themselves (or the ISp·bound traffic w)u,h ir eames. Ne...ertheleu, the Board is rnindfu! of the
FCCs ongoing Nlemakina with resvd to the appropmte (orm of inter-eanier com~osation
mechanism for ISP-boW'ld traffic. We usure cmiers that the Board s!W1 rniew the FCC's
ultimate Nlinl re,lldinl such compensation and take appropriate: Ktion. as needed:. Of course.
the panies themselves are not foreclosed from further negotiations to develop more' appropriate:
forms of compensation.

Aceot'dinlly, to clarify the lUI issue decided by the AlbivllOr, the Board herein
.EW.DS that the MFS intercoMection ~met1t rates for reciprocal compenution. and not the
8oerd's gaenc ratlS, shlUapply to the intercoMeC1ion agreement between the par.ties. The
Arbitrl10r found that nesotiated rates took pncectence o\'er Fata determined by ei~« resulatioe
or by arbintion. Accordin&1Y, he detcnained that the rata for reciprocal COftlJ'CO*iOD

ne80ciated by and between MFS and BA-NJ are applicabJe 10 the local traffic exeh&naed between
GNI and BA·NJ. The Board aarees w;1h the Arbint« in this fqard, but clarifies Oulc the MFS
in1.Crt.ONlectioa agreement rates do not apply to the lSP-bound traffic carried by GM since that
traffic is intersllte nffic punUlDt to \he FeCs Declaratory Ruling.. _.

. I

In conclusion, the Board EnW.s that the resolution ofall open arbi~tion issues
set ronh above and the conditions imposed herein upon the parties is consistent with the public
interest and in accordance wiUl law. The Board HEREBY APPROVES an ifltercoMeCtion
iareemel\t Mtween the pll'ties which is the same as the MFS agreement refmnced1above, as
modified herein. as meetinc the requirements of the Act for ,.rcements which are ~ pan

.! 1- Docket No T091070426
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BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. I999-259-C - ORDER NO. 1999-690

OCTOBER 4, 1999

IN RE: Petition oflTCI\DeltaCorn Communications,
Inco for Arbitration with BellSouth
Telecommunications, Inc. Pursuant to the
Telecommunications Act of 1996.

I. INTRODUCTION

ORDER
ON

ARBITRATION

This arbitration proceeding is pending before the South Carolina Public Service

Commission ("Commission") pursuant to Section 252 (b) of the Telecommunications Act

of 1996 ("1996 Ace). This proceeding arose after ITCI\DeltaCom Communications, Inc.

CITC"DeltaCom") and BellSouth Telecommunications, Inc. CBeIlSouth") \"'ere unable

to rcach agreement on all issues despite the good faith negotiations conducted over an

c:\tcnded period of time. On June II. 1999. ITCI\DeltaCom filed a Petition for

Arbitration with BellSouth in South Carolina. BellSouth filed its Response to

ITC"DeltaCom's Petition on July 6, 1999. The Petition and Response included a list of

some seventy-three (73) issues to be decided by this Commission.

The Hearing of this Arbitration was held on September 8 - 9, 1999, with the

Honorable Philip T. Bradley, Chairman, presiding. Prior to the evidentiary hearing, the

parties were able to resolve approximately forty (40) of the disputed issues that were

originally listed in the Petition. Thus, this Commission will only address in this Order

the remaining disputed issues as of the date of the Hearing. At the evidentiary hearing,

Joint Ex. 077



DOCKET NO. 1999-259-C - ORDER NO. 1999-690
OCTOBER 4, 1999
PAGE 64

also stated that state commissions were "/Tee not to require the payment of reciprocal

compensation for this traffic." FCC 98-38, ~ 26.

Based upon the evidence before it, the positions advocated by the parties. and the

Declaratory Ruling of the FCC. the Commission finds that reciprocal compensation

should not apply to ISP-bound traffic. The FCC in its Dec/aratory Rilling concluded that

ISP-bound traffic is non-local interstate traffic and clearly left the determination of

whether to impose reciprocal compensation obligations in an arbitration proceeding to the

state commissions. FCC 98-38. footnote 87 and ~ 26.This Commission concludes that

ISP-bound traffic is not subject to reciprocal compensation. While it may be true that

ISP-bound traffic travels similar paths across the same facilities as local calls to

residential customers as advanced by ITC"DeltaCom. it is also clear that ISP-bound calls

do 110t terminate at the (SP. In the example given by witness Starkey for ITC"DeltaCom.

the local call to the residential customer clear I) terminates on the ITC"DeltaCom

nct\\ork. ISP-bound traffic. on the other hand. does not terminate at the ISP's server but

continues to the ultimate Internet destination v.hich is often located in another state. Scc

FCC 99-38. ~ 12. As ISP-bound traffic does not terminate at the ISP's server on the local

network, this Commission finds that ISP-bound traffic is non- local traffic. Further. since

Section 251 of the 1996 Act requires that reciprocal compensation be paid tor local

traffic. the Commission further finds that the 1996 Act imposes no obligation on parties

to pay reciprocal compensation for ISP-bound traffic.

The Commission is also aware that the FCC has initiated further proceedings

regarding the issue oflSP-bound traffic and reciprocal compensation. Ofcourse, this
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THE PUBUC UTlllTIES COMMISSION OF OHIO

RECEIVED-DOCKETING DlV
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IN THE MATIER OF ICG TELECOM
GROUP, INC. 'S PETITION FOR
ARBITRATION OF INTERCONNECTION
RATES, TERMS AND CONDITIONS
RELATED ARRANGEMENTS WITH
AMERITECH OHIO.

)
)
)
)
)
)
)

Arbitration
Case No. 99-1153-TP-ARB

AMERITECH OHIO'S EXCEPTIONS TO
THE ARBITRATION PANEL REPORT

Michael T. Mulcahy
Ameritech Ohio
45 Erieview Plaza, Suite 1400
Cleveland, Ohio 44114
(216) 882-3437
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Mark S. Stemm
Porter, Wright, Monis & Arthur
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Dennis G. Friedman
J. Tyson Covey
Demetrios G. Metropoulos
Mayer, Brown & Platt
190 S. LaSalle Street
Chicago, nlinois 60603
(312) 782-0600



application," as the Petition framed the lssue, or until the Commission adopts a dlfferent rule in the

generic arbitration it has establlshed in Case No. 99-941-TP-ARB. (Section III below.)

I. THE COMMISSION DOES NOT HAVE JURISDICTION TO RENDER THE
DECISION ON'ISSUE 3 THAT THE PANEL RECOMMENDS.'

IfISP traffic were local, the COlllmission would have jurisdiction to order the parties to pay

each other reciprocal compensation on it. Because ISP traffic is interstate, however, it is not subject

to reciprocal compensation under section 251(b)(5) of the 1996 Act and is not subject to regulation by

the Commission in this proceeding.

It is now beyond dispute that ISP traffic is non-local, interstate traffic. This is controlling

federal law. Inter-Carrier Compensation for ISP-Bound Traffic, FCC 99-38, Declaratory Ruling in

CC Docket 96-98 and Notice ofProposed Rulemaking in CC Docket No. 99-68 ("ISP Order"), 126

0.87. As lCG witness Starkey acknowledged at hearing (Tr. Vol. I at 83), the FCC ruled that when a

carrier delivers Internet traffic to its ISP customers, the carrier is not tenninating a call for purposes of

section 25t(b)(5) reciprocal compensation. Rather, Internet traffic continues past the ISP's local

server to its ultimate destination or destinations, specifically at an Internet website that is often

located at another state. ISP Order' 12. Thus, ISP traffic is not local, but interstate. Jd.1I26 n.87.

The Panel Report states (at p. 1.0), "the Panel is not taking a position on the issue of whether

ISP traffic should or should not be considered local traffic,'; This statement is puzzling. The FCC

unequivocally held in the lSP Order that ISP traffic is nOllocal. Moreover, the FCC reafflrmed that

holding in a decision issued just weeks before the Panel issued its Report (and brought to the Panel's

attention by Ameritcch Ohio in a letter dated January 4,2000), by ruling that "the service provided by

the local exchange carrier to the ISP is ordinarily exchange access service because it enables the ISP

to transport the communication initiated by the end-user subscriber located in one exchange to its

2
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ultimate destination in another exchange." In the Matter ofDeployment ofWireline Services

Offering Advanced Telecommunications Capability, FCC 99-413, Order on Remand in CC Dockets

. 98-147 et al.(reI. Dec. 2~.' 1999), 135 (emphasis ~ded).

Thus, it is not for the Panel (or, with all respect, this Commission) to take a position on

whether ISP traffic should or should not be considered local traffic. As a matter ofcontrolling federal

law, it is not local traffic, but interstate, exchange access traffic.

In its Post-Hearing Position Paper on Issue 3 (the "Issue 3 Paper"), Ameritech Ohio explained

in detail why the fact that ISP traffic is interstate means that this Commission has no jurisdiction to

address the question of inter-camer compensation on such traffic in this proceeding. (See Issue 3

Paper at 2-9.) Ameritech Ohio incorporates that discussion by reference here. Ameritech Ohio's

principal arguments, in summary fonn, were:

• In arbitrations under section 252(b) of the 19% Act, State commissions
are limited to imposing and applying duties under the 1996 Act. ISP
traffic is not subject to the reciprocal compensation duties of the 1996
Act, as the FCC held in the ISP Order. Therefore, State commissions
do not have jurisdiction to impose reciprocal compensation on ISP
traffic in section 252(b) arbitrations. (Issue 3 Paper at 1-5.)

Separate and apart from the limited scope ofjurisdiction that the 1996
Act confers on State commissions as arbitrators under section 252(b),
this Commission lacks authority to regulate ISP traffic in any event
because ISP traffic is interstate. Ohio law empowers this Commission
to regulate only communications that originate and tcnninate in Ohio,
and the federal Communications Act of 1934 recognizes as well that
the teleconununications authority of state regulatory commissions is
limited to intrastate traffic. (Issue 3 Paper at 5~6.)1

lCG itself has recognized that "the states have no statutorily prescribed role in regulating
interstate rates that fall outside Sections 251 and 252." Exhibit 2 to Arneritech Ohio's Response
to Petition at 4-5.
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n. THE COMMISSION SHOULD NOT RULE, AND CANNOT LAWFULLY
RULE, THAT RECIPROCAL COMPENSATION MUST BE PAID ON ISP
TRAFFIC.

A. The Panel Report Ignores Ameritech Obio's Argument tba! if the
Commission Entertains Issue 3, it Should Require tile Parties to Abide by
the FCC's Fortbcoming Resolution of the Issue, Applied Retroactively to
the Effecti~e Date of the Agreement.

Even if the Commission had power to decide the ISP compensation issue, it would be unwise

for the Commission to preempt the ongoing docket in which the FCC is addressing the same issue.

Ameritech Ohio presented this argument to the Panel (Issue 3 Paper at 9-11» but the Panel Report

does not address it.

As ICG itselfhas argued, individual State commission decisions on the ISP issue would "run

the risk that there will not be unifonn effective implementation of federal poHcy for this traffic."

(Comments oflCG Communications,lnc., in CC Docket Nos. 96-98 and 99-68, Exhibit 2 to

Response, at 3-5.) The best course would be for the Conunission to require the parties to compensate

each other for delivering ISP traffic (or not) in accordance with the outcome ofFCC Docket 99-68 (In

the Matter ofInter-Carrier Compensation for lSP-Bound Traffic), which will probably be released

very early in the life ofthe agreement being arbitrated here.2 It makes little sense for the Commission

to delve into this highly-charged, complex issue only to have its decision supplanted shortly thereafter

by the FCC's decision. See AO Ex. 7 (Harris Direct) at 13-14. TCG's own testimony, in fact, quotes

FCC authority that "'the public interest would be better served by addressing the matter [of inter-

2 No one knows for certain when the FCC will issue its order in the ISP docket. The new
ICG/Ameritech Ohio agreement, however, will not go into effect until mid-February, 2000, and it
seems highly unlikely that the FCC's order will not be out at least within a few months ofthell.
See AO Ex. 7 (Harris Direct) at 13.
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camer compensation on ISP traffic) in the broader proceeding of general applicability." leG Ex. 2

(Starkey Direct) at 48.

Accordingly, Ameritech Ohio suggests that if the Commission addresses Issue 3, it should. .
require the parties to provide in their agreement that

• the parties wll1 compensate each other (or not) for the delivery ofIntemet traffic to ISP
customers in accordance with the FCC's decision in Docket 96-98; and

• if the FCC's decision issues after the Effective Date of the agreement, the parties will
apply the decision retroactively to the Effective Date of the agreement, with a true-up
to be effected within thirty days after the decision issues.

This is an eminently reasonable way for the Commission to ensure an outcome that is fair to the

parties and in harmony with controlling federal law. (See Issue 3 Paper at 9-11.)

Alternatively, the Commission should require the parties' agreement to provide that the

parties will compensate each other (or not) for the delivery ofISP traffic in accordance with whatever

resolution of the matter this Commission reaches in the generic proceeding it just opened in Case No.

99-941-TP-ARB, retroactive to the Effective date of the agreement, with a true-up within thirty days

after the Commission issues its decision.
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beginning at the end user's premise and ending al ICG's switch" - but Ameritech did not

contend that the ISP plays such a role. Rather, Amcritech argued that

when an end user dials up the Internet, and thereby causes his local exchange
carrier, his ISP and the camer that serves the ISP to incur costs, the end user is
acting as a customer of the !SP~ just as he acts as a customer of an !XC when
he makes a long distance call. . . .. (In both situations, of course, the end user is
still also a customer ofhis local exchange carrier~ but he places the long distance
call in his capacity as a customer of the !XC and he dials up the Internet in his
capacity as a customer of the ISP.) It is the JSP that marketed the service to the
end user and detennined the price, price structure and other terms and conditions
under wIDch the customer decided to dial up the Internet. The lSP will send the
end user abill, answer questions regarding the bill OT the service, and collect the
bill from the customer. (Issue 3 Papcr at 23) (citations to testimony omitted).

Most important, though, the Panel Report concludes its discussion of this point by saying (at p.

9), "All of these factors suggest the lSP is an end user and not a carrier, and that the LEC-LEC

model [rather than the LEC-IXC model] provides the proper constnlCt for compensation for ISP

calls." That conclusion, which is offered as the basis for the Panel's rejection ofAmeritech

Ohio's economic analysis, cannot survive the FCC's December 23, 1999, Order on Remand in

In the Matter ofDeployment ofWire/ine Services Offering Advanced Telecommunications

Capability, FCC 99-413, in CC Dockets 98·147 et af.

As noted above, the FCC held at 135 of that Order that ''the service provided. by the

local exchange carrier to the ISP is ordinarily exchange access service because it enables the

ISP to transport the communication initiated by the end-user subscriber located in one exchange

to its ultimate destination in another exchange." Thus,just like an interexchange carrier~ the

ISP obtains exchange access service. And,just like an interexchange carrier, the ISP obtains

that access service so it can "transport the communication by the end-user subscriber located in

one state to its ultimate destination in another exchange." The laheling in the Panel Report
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("the ISP is an end user and not a carrier) is irrelevant. What matters is that (i) the ISP

perfonns the same functions with respect to an Internet call as the TXC perfonns with respect to

an interexchange voice can~ (ii) the person who makes an Internet call does so as a customer of, . .
the ISP in exactly the same way as the persoll who makes an interexchange voice call does so as

a customer ofthe IXC; and (iii) therefore, the entities that combine to enable the end user to

make the Internet call should compensate each other (or not) in the same way as entities that

combine to enable the end user to make an interexchange voice call do - which means the

originating LEe (Ameritech) should not compensate the other LEC (ICG) who joins it in

providing access service to the entity in the position of the IXC (the lSP).

3. Contrary to the Panel's view, ISP traffic is not local by nature.

The Panel Report states (at p. 8), "Excepting for the fact that the FCC has ruled that

ISP-bound calls are interstate, every other aspect of lSP calling suggests the calls are local,"

This proposition, which is key to the Panel's analysis ofIssuc 3, is dead wrong.

One indisputable difference between ISP traffic and local traffic - in addition to the

fundamental difference that ISP traffic does not originate and terminate in the same local

calling area - is that the holding times for ISP traffic are far greater. Whereas the average

local call lasts approximately 3.5 minutes, the averngc Internet connection is on the order of

eight or ten times longer. See AO Ex. 6 (panfil Direct) at 13 and Exhibit EP-02 thereto.s leG

does not contest this fact, but instead offers the feeble rejoinder that Internet calls are not the

only calls that last a long time. As leG witness Starkey puts it (lCG Ex. 2 at 52), "If we were

The Ameritech study that is Exhibit EP-02 to the Panfil Testimony found that the average
Internet connection lasts 26 minutes. There is also evidence suggesting that the average Internet
session is 36 minutes. Internet Basics, Vol. 5, Issue 3, "Online Tidbits."
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